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Washington, D.C. 20554

Before the A
THE FEDERAL COMMUNICATIONS COMMISSI~€'IV€'D

/.lUG
Fcc 281999
~RooM

In the Matter of

INTERNATIONAL EXCHANGE
COMMUNICATIONS,INC.'S
ACQUISITION OF CUSTOMER
BASE OF INTERNATIONAL
TELECOMMUNICATIONS CORP.

PETITION FOR WAIVER OF COMMISSION RULES

1. International Exchange Communications, Inc. ("IEComm"), a wholly owned subsidiary of

Pacific Gateway Exchange, Inc., requests that the Federal Communications Commission (the

"Commission") grant a waiver of its rules and orders governing the authorization and verification

necessary to change a consumer's preferred carrier. As demonstrated herein, good cause exists for

the granting of the waiver requested: the purposes for the general rule for which the waiver is being

sought will be fulfilled by the measures proposed by IEComm, and the granting of the waiver

requested will be in the public interest in general, and specifically in the interest of the customers

whose accounts are affected by the change in carrier. See Northeaster Cellular Telephone Company

v. F.CC, 897 F.2d 1164 (D.C. 1990); and WAIT RaJio v. F.CC, 418 F.2d 1153 (D.C. 1969).

2. Within the next several days, IEComm intends to purchase certain assets ofInternational



Telecommunications Corp. ("ITC"), pursuant to a written Asset Purchase Agreement dated July 1,

1999 and attached hereto as Exhibit "A." The assets purchased by IEComm include, but are not

limited to: lTC's customer accounts; lTC's accounts receivables; agreements, contracts, letters of

agency (LOAs), or other authorizations ofITC' s customers; deposits ofITC' s customers; and certain

other non-customer assets of lTC. IEComm is in good standing in each jurisdiction required to

provide interexchange services to the former ITC customers. The special circumstances warranting

a deviation or waiver from the Commission's rules and orders include the need to provide seamless

transitions oflong distance service for the affected ITC customers.

3. IEComm is in the process of sending notice letters to all ITC customers, notifYing them of

the proposed assumption ofthe customers' service by IEComm, assuring the customers that they will

either receive the same or better rates and services than those which they were receiving from lTC,

and advising the customers that they can choose a different preferred carrier should they desire. See

attached Exhibit "B". Once the proposed sale has been consummated, IEComm will notifY the

customers of that event and reiterate the foregoing information, assurances and advice. Further,

IEComm will amend its domestic tariffto include any lTC tariffed rates for any customers for which

IEComm will provide service. Additionally, IEComm will take responsibility to investigate,

respond, and attempt to cure any complaints of former ITC customers processed after the sale.

4. The Commission is charged with administration in the "public interest." IEComm submits

that allowing it to continue service to the former ITC customers would be a seamless transition, in

that there would be no P.I.C. charges incurred by any of the former ITC customers and no

interruption of service. Thus, the granting of the requested waiver by the Commission will be in the
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public interest in general, and specifically in the interest of the ITC customers whose accounts are

affected by the proposed and pending sale.

WHEREFORE, for each of the above reasons and subject to the foregoing conditions,

IEComm requests that, effective immediately, the Commission grant a waiver of its rules and orders

to allow IEComm to be designated the preferred long distance carrier for current customers ofITC

without obtaining the customers' authorization and verification.

This~ day ofJuly, 1999.

Respectfully submitted,

~C:S)
RANDALL A. SMITH
ANDREW L. KRAMER

Of
SMITH, JONES & FAWER, L.L.P.
20 I St. Charles Avenue, Suite 3702
New Orleans, Louisiana 70170
Telephone: (504) 525-2200
Facsimile: (504) 525-2205

landl

LEON L. NOWALSKY
Of

NOWALSKY, BRONSTON & GOTHARD, L.L.P.
3500 North Causeway Boulevard
Metairie, Louisiana 70002
Telephone: (504) 832-1984

Attorneys for International Exchange
Communications, Inc.
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.SSE!PURCHASEAGREEME&I

THIS ASSET PURCHASE AGREEMEHT (tM HAgr8emenf') is-made and entered
into as of the 1st day of July. 1999 by and among Intematlonal E:.cr:f1ange Communications,
Inc.• a Delaware corporation rpun:Mser1. IntemOltionai Telecommunications Corp.. a
Nevada corpor.rtion ("Sellerj. and DOn:llld Blakstad ("Sharehold."'.

WHEREAS. Sener conducts business as a re.seller of long cflStance
teleccmmunications seNices and has established a customer base and related assets
whicil it naw desires to sell; and

WHEREAS, Pul'l:t1asl!r desires tI:lpu~ the customer base and related assets
of Seller on the terms and subject to the conditions of this Agll!efTlent; and .

WHEREAS. Shareholder is the sole shareholder at Seller and wJ1l derive substantial
dira:t and Indirect benefits fr;m the sale of the customer base and related assets of Seller
to Purchaser.

NOW, THEREFORE. in CQnsideration at the foregoing and the mutJJal promises,
covenants. representrtions and wa(l'3nties herein contalned, it is hereby agreed as follows:

1. Sale ind Tral'\Sfer of Assets

1.1 Ass.1S or Rights to be Sold or Transferred

Subject 10 the lem-.s and conditions set ferth in this Agreement, Seller agrees
to sell. convey, transfer, assign and deliver tI:l Purt:haser. and Purci'laser agrees to
pUrd'lase from SeUer, all of SeUer's riglrt, title and interest in substantially all 01 the assets
of Seller (the "As.sets") incJ1Jding. but not limited to. all right. title and interest in:

(al Sellers "Cle· code (#5318), to the extent or Seller's rights in such code
the transfer of whidT Is approved by the North American Numbering Commission;

(b} All end user long distance telecommunications customer aceaunts of
Seller with rYSpect to customers lceated in tne states set forth on Exhibit 1.1 (b) and for
which the public service commissions fer suen statev Nve granted any and all consents
and ~pprovals necessary to consummate trle tran~ctiOns contemplated hereby. which
accounts are mutually agreed to by Purchaser and Seller and Wl'llch are l!$ted in all
electronic format satisfactory to Purchaser (which electronic format shall include all such
customer accouI".ts. whether c:.mently active or inactive. in existence between January'.
1999 and the Closing Dare) (the "Qualifi.d Cusa:.mer Accountsl;

EXHIBIT
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(e) All of Seller's rights under any agreements. 3j:7plication forms. term
contracts. letters at agenc,! and all other corrtractual instruments related to U'le Qua6fied
Customer Accounts (COllectivelY. ttle "Customer Contr3cts1. including, but not limited to.
Seller's rfght to 3$$ert claims lind taJce oltler nghlful actions in respect of breacnes. defaults
anc! other violations of such C~tomerContracts; •

Cd) All cwtomer and atfler deposits held or made by Seller related to the
Qualified Customer Accounts;

(e) Seller's CUlTllnt toll-free number used fer CJStomer _MCB wlth respect
to the Qua!lfied Customer Accounts; and

(1) All relationships and goodwill related to the Quaflfied Customer
Accounts.

2. Th, Clocinq

2.1 Pla;e and Pitv

The closing of the purdlase and sale of the Assets Clhe "Closing") shan take
place at ';/'1e o1Tices at 1='tJn::haser located at 533 Airport BOUlevard. Suite 50S. Burlingame.
California 94010, at or before 10:00 a.m.. local time, on or before October 31. 1999.
provided t/'Iatthe conditians set ftlrth in Section 7 nereat'tlave been s8tisfied. The date of
the CIO$ing is herein referre<l to as the "Closing O~."

2.2 Transf,r of Assets

(a) At me Closing and si,;bject to the terms and conditions cf this
Agreement, Seller shall deliver to Purchaser the followir'lg. and simultaneously with suen
delivety. SeHer shall take such action as may be necessary or reasonably requested by
Purchaser to place Purchaser in ~o:ssessio" and control of the Assets:

(i) Such biDs of s<ile. aULgnments, novation agreements. master
letters of agency or ottIer ir'lstnJrnants of transfer and assignment as snail be necessary to
vest in Purchaser title to the Assets sold and assigned under tl'tis Agreement. fn!e and clear
of all liens. claims and encumtlranoes:

(il) Co~ies of rll50lutions of the Board of Directors of Seller
authorizing the execution. delivery and petformanee of ttli& Agreement by Seller and a
certificate ot Seller's SQ~taJy. dated the Clo'ing Date, that such resolutions we~ duly
adopted and are In full force and effect:

2
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(iii) A current list (in electronic format) at the Quanfied Customer
Accounes and associated project accounting CQdes to be transferred:

(iv) Any and all Uniform Commercial Code release statements
obtained pursuant to this Agreement: and

(v) Such other certific:atB8 or other documents or instNmerns as
Purchaser or Purchaser's counsel may reasonably requnt

(bJ At the Closing. as a t1)ndition to Seller's obligations under this
Agreement. Purchaser shall deliver to Seller the followitlg:

Ii) All instruments as may be reasonably necessary by which
PurChaser assumes the obligations and Uabirlties to be assumed by it hereunder,

(iiI Copies of fl!50lutions of the Board of Oiree:tars of PUrchaser
authorizing the e~cution. delivery and perfortMnc:e at this Agreement by Purchaser and
a certificate of Purchaser's secretary, dated the Closing Oete, that such resolutions were
dUly adopted and are in full torce and effect; and

(iii) Such other certfticates or other documents or instruments as
Saller or Seller's counse' r:1ay reasCll'lacly request

2.3 Purchase Price; Adlustmerrts

(3) Purehase Price. Subjea to adjustme!lt of the Purchase Price as set
forth in Section 23(b) below. the total consideration for the sale of the Alisets shall be an
amount equal to (x) the product of multiprled by the net monthly
revenues generated by Qualified Customer Accounts for the full month immediately
preceding the month in which the Closing Date falls. which net monthly revenues Purchaser
shc:1I have the rigm to verify prior to Closing, plus M

for each full monlh between the date hereQfand the Closing Oate, pro rated for
any partial month. minus (zj any and all billing and other charges deducted by Seiter's.
billing agent pursuant to Seller's billing and collection agreements for the peood between
the date hereof and the Closing Date to the extent such charges relate to services
performed by such billing agent (as opposed to bad debt reserves, credits. etc.) (such
billing ;lnd other charges collectively for such period. the 'BlUing Charges1(the cum of (x)
plus (y) minus (Z), the 'Purchase Price). The Purchase Price shall be payable as follows:

(iJ of the Purchase Price shall
be paid uoen !xeC1Jtion of this Agreement via wire transfer of immediately available fundS
(SUCh 3mount. the 'Initial Payment!: and
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Purchase Price pursuant to this Section 2.3(b)(fJ) shall constihJte a reduction in the
Purchase Price.

(iii) Notwttl1standing anyttling to~ contrary contained herein or in
any related agreement, prior to payment of the Holdback Amount by Pun;hsser to Seller,
Purd1aser shall be entitled to set~ the Holdback Amount (or any ponion th~f) against
indemnific;:ation claims of Purchaser made pursuant to Section a or Section 10.12 hereof.

Ie) Net B."enues. For purposes of this Agreement, the term "net
revenues" shall mean g~ reYenua generated from the use of te1ecCImmuniudiui1s
services!!n Federal Excise Tax, apprtcable state telecommunications and sales taxa,
government imposed fees and surcharges including, but not limited to, PICC, USF (state
and federal), pay phone compensation and any non-recurring fees and charges.

2.4 LImitation on Assumption of Uabillties

Pure:naser srn.J1 not be liaDle for any of the obligations or liabilities of Seller,
of any kind or nature. Seller shall pay, perfol'TT1 and discr.arge all of its valid rl3bilities and
obligations and shan specifically indemnify and hold harmle6S Purchaser from 3nd against
same.

3. Representation.. 2nd Warranties of Sell@r 2nd S>Vrnholder

Seller and Sh2rehokter, jointly and severally, represent and warrant to Purch~ser

as follows:

3.1 Organization and Authority

Seller i:s a corporation duly organized. validly existing and in good standing
under the laws of tMe State of Nevada and has all req\lisite power and authority to own.
operate at1d leasa its properties and :.0 carry 01'1 its business as now being conducted.

3,2 Authorization of Agreement

The Board of Directors of Seller, pursuant to the power and authority legally
vested in it. /'!a$ duly authorized the execution and defrvery of this Agreement by Seller and
the transactions hereby contemplated. and. except as set forth in SchedUle 3.2. no action,
con1irmation or ratification by the sole stoclcholder of Seller or by any ather person, entity
or governmental authority is required in connection therewith. Seller and Shareholder each
has the power and authority to execute and deliver this Agreement. to consummate the
transactions hereby corrtemplated and to lake all other aC:"jons required to be taken tJy it
or him pursuant to the provisions nereot Seller has taken all actions reqUired by law, its
Certmcate of locorporatior, its Bylaws or otherwise to authorlz.e the execution and deHvery
of tnls Agreement. Tnis Agreement is valid and binding upon Seller lind Shareholder in

.10911116 l09'9t II14C .-..wc.nz
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accordance with its terms. Neither the execution and delivery of tnisAgr~ntnorthe
consummation of said tral'lSactiOl'ls will constitute any violation or bna8ch of the certificate
of Incorporation or the By1a~ of Seller, 01' any order. writ, injunction, decree. law, rule or
regUlation applicable to Seller or Shareholder.

3.3 No Conflicts

To the best of Seller's and Shareholder's knowtedge. the exee:utlon. delMrry
and performance of this· Agreement and tl'le consummation of aD of the transadiOf1$
conW'nplated heretly. (I) do not and WIll not. with or without the giving of notice or pasage
of time or bath. violate. conflict with or result in a breach or termination of any plQVislon of,
or constitute a default under. or accelerate or permit the acceleration of the performance
required by the terms of. or result in a creation of arTY mortgage, security interest, ~jm,
lien. charge or other encumbrance upon any of the Assets pursuant to, or otherwise give
rise to any I~bility or obligation under, any agreement, mortgage. deed of trust. license.
permit or other agreement or in$tnJment, or any order. judgment, deaee, statute. regulatiOn
or any other restriction of any kind or description to which Seller or Shanaholder is a party
or Dy which SeUer or Shareholder or the kisets may be bound: and (ii) will not terminate
or nasult in the termination of any such agreement or instrument, or in any way affect or
violate the terms and Q:mditions of, or result in the cancellation, modifICation, revocation or
suspension of. any rights in or to the Assets.

3.4 Title ~ Purchased Assets

Sel:er has. and on the Closing Date will have. good and man..lltable title to
ail of the As$6ts. free and dear of all claims and enc.,;mbrances, except claims and
enc:.mbrances listed an Schedule 3.4.

3.5 Material Con1r.1c:ts

Exa!pt as disclosed on Schedule 3.5 hereto, Seller is not a party to or bound
by any material written or oral ccntr.lcts, obligations or commitments related to the
Qualified Customer Accounts, including any written or oral commitments to pay
commissions or other compensation relative to the Qualified Customer Accounts. Seller
has delivered or made available to Purdlaser correct and complete copies of all of the
contracts, agreements and other documents fISted in Schedule 3.5 hereto and all
amendments t!'lemo and waivers granted thereunder. The lights and interest at Seller in
all such contracts and agreements may be assigned to Purchaser without the consent of
any pe~n. ellalP'! as otherwise cf~losed on Schedule 3.5. and ~ the Closing. PUn:l'laser
will acquire all suc1'l rig11l3 and interest. There are no unresolved disputes. pending or, to
the best knowledge of Seller and Shareholder. tnreatened under or in respect of any such
contracts or agreements. Ail such contracts and agreements are valid and effective in
aCC::lroance WIt, :he,r ~speC'jve·~rms. Nei!tler seller nor any other party to suc.h ccntT'aets

i
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or agreements h4lS breached any provision of. or is in violation or default under tI'le tenns
of, or has caused or permitted to exi$t any event of default under. any s\lCh contracts or
agreements.

3.6 CUs1l:!mer R.elatiolUJhips .

Neither Seller nor Shareholcler has knowledge that any Qualified ClJStamer
Account has been terminated or is expected to be mrmin8IeCI. in WhOle or in part provjded.
hgwever, that this Section 3.6 shall not be c:onstNed as a repl'e3entatlOn. warranty. or
guarantee that any such customer will. after the Closing. maintain its present business
relationships with Purchaser. To tne best of Seller's and Sharenolder's knowledge, no
director or officer of Seller has any direa or ind'orect interest in any such QuafrfJed C~tomer
Accounts.

3.7 Litigation; Compliance

(a) To the best of Seller's and Shareholder's knowledge, except as
disclosed on Schedule 3.7(3) hereto. there are no actions. su~. proceedings, artlib'ations
or governmental investigations pending or threatened against. by or affecting Seller (or to
the best kncv.1edge of Seller and Shareholder, any basis therefor) in which. individually or
in the aggregate, an u~vorable detarminatlon could adveC$ely affect any of the Assets or
impede execution or performance of this Agreement. Neither Seller nor Shareholder has
received any notice of ar.y violation of ar.y applicable federal, sate, local or foreign law"
rule, regUlation, oroinance. order or decree relating to the Assets other than customer
complaints that can be considered typical in the industry, and neither seller nor
Shareholder is awar-e ct. any threatened c:aim of such viclaf.on or any basis therefor.

(b) To the best of Seller's and Shareholder's knowledge, Seller has
com;;lied and is in compliance in all malerial respects with all laws, rurn, regulations,
ordinances, orders. decrees, writs. injunetioM. building codes. safety, fire and health
codes. or other govQrnmental re-strictions applicable to Seller and the Assets.

(e) To the best of Seller's and Shareholder's knOWledge. Seller has all
90vemmental licenses. permits. appr':lVals or other authorizations presently required to
ser.oic.e the Qualified Customer AlXOunls, all of which are in fuH force and effect and all of
which are listed on Schedule 3.7(0) hereto.

3.8 Brokers. Finders etc.

Seller has employed no finder, broker, agent or other intermediary in
connection with the negotiation or con6ummation of this Agreement or any of the
transactions contemplated hereby and no fee cr other compensation shall become payable
to .my investment banker. finClncial advisor or broker of any kind upon the Closing of the
transacions contemplated hereby.
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3.9 Disclosure

To the be$t of Seller's and Sha~holder's kTlow'.edge, no ~~sentalionor
wamlnty by SeUer or Shareholder and no st;tement or c:!!rtmC3te fumished or to be
fumisl'led by or en behalf of Seller or Shareholder to Purchaser pursuant to this Agreement
or in connection with the tzansactions c:ontemplated hereby cootains any yntlue statement
of a material fact or omits to $tate a material fact necessary iTl order to maketne
statements c:otItained herein or therein not misleadin~.

3.10 Dl.sclaimer of Fr.lludulent Int.n!

The transactions described in this Agreement have been undertalcen by Seller
and Sharenolder in goOd faitt!, considering its and his ob6gations to any per.iOt\ or entity
to -...nom Sener or Shareholder owes a righlla payment, whether 0.- not !he right is reduce<f
to jUdgment, liquid~8d, ul\liquidated. fursd, contingent. matured, unmatured, clisputed.
undisputed, legal, equitable, secured or unsecured (c:ollectiwely such persons with. such
claims are called "Creditors" under this Section 3.10), and has undertalcen these
transactions without any intent to hinder, delay or defraud any suetl Creditors. and either
has di;dO$ed in the ort;linary coLlrse of business or will undertake to disclose to :all such
Creditors the existence oftns ~nsaclion.and has not and will not conceal this transaction
or lt1e proc:eeds of lt1is transaction from any such Creditors. SeDer and Shareholder futttler
repres;ent and warrant that: (1l neither Seller, Shareholder nor any current or f'onner
employees of Seiler or any of Seller's corporate a1fdiaU!s wiU retain possession or corrtrol
of any of tl"'.e A.ssets t"ansfe".ed to Purchaser under this Agreement following the Closing,
except as express:y provided in this Agreement and then only for and Ot'l beh31f of~
ac:count of the Pur.:naser. (2) Seller has not been sued or threatened with suit by any
Cred10r ;::ncr to the exec...,icn :If this Agreement: (3) Seller has not removed or concealed
any assets (lnC:luding the Assets) from any Creditors; {4j Seiler has not incurred any
sutgntiai debt t!'l2lt :5 s;gnmCClntly greater than the normal and c:~tomary clebts of Seller
In t~e ordinary ecurse of bUSlress; and (5) Seller belie~ in good raiL' that, at Closing.
Seiler will reeeNe c:onsideration reasonabiy eqUivalent to the value of tt-.e Assets
transferred to Purc:haser under th~ Agreement.

~.11 Sale of Sub39n3i.lly All Assets of Sell!c.

The Assets to be purchased by Purcha~ pu~.nt to this Agreement
represent subslantially aD of:he assets of Seller. There are no other assets used by Seller
to conduct its busine:u as a reseller of long distance telecomn7\mications se"",ices.

3.12 Probtction of Qualified Customer Accqunts.

Seder h3S used its best efforts to ensure that all information related to the
Qualified Customer Acc:ounlS. including. but not limited to. all customer lists. mailing lists,
boca. l'ecords. ~Ies. data. and letters of agency. has not been disclOSed to any<lt1e other

(t
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than empla~es of Seller or of any of Seller's COt'Porate all'iliates. and that no such
employees will pOSSI2SS, control or otherwise have any rigtlt to &uel't Information following
the Closing of the transaction contemplated hereby.

3.13 Third Party VerjtiQtioflS

Seller employs VoiceLag and other independent parties to conduct aU thi~ party
voice verifications with respect to new customers, and from me date hereof until the
ClOSing 03te, &lrlcr shan nat di&<:cntinue employing Voicet.og and such other independent
parties to perform suel't seNiees wittlout ft1e prior written consent of Purchaser, wtIich shalf
not be unreasonably withheld.

4. Represenbltions and W.rnnties of Purchaser

Purchaser represents and warrants to Seller and Shareholder as fonows:

~.1 Corporate Slit",

Purchaser is a corporation duly organized. validly existing and In good
standing under the laws of the State of Oelaware with full corporate power and authority
to carry on its business as now being conducted.

Purchaser has the power and authorily to eJCl!cute and demrttlis Agreement
ar,d to carry out it5 obiigationi hereunder. The execution, delivery and performance by
Purchaser of this Agreement and the consummation of the transactions contemplated
r.ereby have been duly authoriud by all necessary corporate action on the part of
Purchaser. ThLs Agreement roas been dUly =cuted by Purchaser and the transactions
contemplated by it constitute tr.e legal. valid and binding obligation of Purchaser
enforceable against Purchaser in accordance with its terms. No consent, approval. or
authorization of, or declaration, filing. or registretion with, any federal or state governmental
or regulatory authority is required to be made or obtained by Purchaser in connection with
~ exeQJtion, delivery. and performanc:e of this Agreement and the consummation of the
transac<jons contemplated by this Agreement. eJCa!pt approva( of applicable public se~ice

commissions.

~.3 No Conflicts

To the best of ?urd1aset's knoWledge, the execution, delivery and
perlormance of this Agreement and the consummation of aD of the tr3nsaetions
contemplated hereby (i) do net and will not, wiltI or without the giving at notice or passage
of time or both. violate. conflict with or resu/'l in a breach or tenTIin;rtion of any provision of,
or cOl'1stilute a default under, Or accelerate or permit the acceleration of ttle performance

9
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required by the terms of. or result in a l;('l!;ation of any mortgage, security interest. claim,"en. charge or other encumbrance upon any of the Assets pursuant to. or otherNise give
rise to any liability or Obligation \Jnder. any agreement. mort;age. deed of trust. ficense,
permit or other agreement or instrument, 01~y order, judgment. decree. s~e, regulation
Of any other restriction of any kind or description to which Purchaser i.s a party or by which
Purchaser or the Assets may be bound; and (ii) will not terminate or t"E!S\l/t in the
termination of any such agreement or instnJmenl, or in any way affect or violate the telTI'15
and conditions of. or result in the canC1!llation. modiflcaticn, revocation or sU$pension of,
any rights in or to the Assets.

S. Seller's Obligations Before Closing

Sener covenants that from the a-ate of this Agreement and until the Closing Date (or
such other date or period as specified ttl this Section 5):

(a) Purchaser and its counsel. accountants and other tepiEiSEl.tati>'e5 sh8II
have fuli access to all properties. books, accounts. records. contracts and documents of
or relating to the Assets (including. but not limited to. bll/lng records, customer service
history, verbal letters of agency tapes or written letters of agency where required by any
public service commission of a state set forth on EXhibit 1.1(bJ). but Purchaser shall not
haw access to any informat;on not related to the Assets. Seller shall fumish or cause to
be fumlSned to Purchaser a~d its representatives all data and information concerning the
A$Sets that may be reasonabiy requested. seller agrees that. from and a!'ler the date of
this Agreement ana regardless cf whether the Closing has been consummated. Seller and
its offices. diredoni and otrJer representatives will hold in strid confidence. and will not use
to the detriment of P~rchaser, any data and information wrrn respect to Pun;haser and
Purc::haser's business and operations obtained by Seller or Shareholder in connection with
this Asreemem or T.e transactons contemplated hereby. If the tranS3ctions contemplated
by this Ag~ement are not consummated. Purchaser will retum to Seiler all data and
information relating to Sel~er that Seller may reasonably request, including all documents
prepa~d or made available to Purchaser by Seller in connection with this Agreement

(b) Seller will. witl'l respect to the Qualified Customer Accounts. carry on
its business and activities diligently and in substantially the lame manner as U'ley
previously have been carried out and shall not make or inStitute any unusual or novel
methods of management or operations to the detJiment of Purchaser that vary materially
from those methods used by seller as of the ctate of this Agreement rel2ting to the Qualified
Customer Accounts, withoU1 the prior written consent of Purcnaser.

(el Seller sr.all direct its billing a;ents to pay to Purchaser all monies due
to Seller with respect to ~ues generated on or after July 1, 1999 until the Closing Date
from end user cuslomers.

10



(d) SeHer shall take all reasonable steps to obtain the appnnal and
consent of the Federal Communications Commissial'T. the state public service c:ommisslOnS
of each state set forth on Exhibit 1.1{bj Bnd the North American Numbering Commission.

6. Covenants

6.1 Further Assuranc!3

At any time and from time to time after the Closing Oate. eac!'l party shall.
without further consideration, execute and deliver to the Cl1het such ottler insttUments of
transfer and assumption and snail take such other action as the other may reasonably ..
request to carry out the transfer of the Assets and the assumption of the specific: liabilities
comemprated by this Agreement.

6.2 Stancls1illi PubliC; At!nouncament

Prior to the Closing or termil'lation of this Agreement Seller and Shareholder
each agree not 10. directly or indi~, solicit. entertain Clf encourage atl'ers or negotiate
with any other person or entity regardin9 the PUrchB:$8 or ule of the Assets or the capital
stock of Seller. Without the prior WTlt!en consent at Purchaser, Seller and Shareholder shall
not make any public announcement "";th respect to the subject matter of this Agreement
Purchaser intends. and shalf be permitted. to make, without tne consent of Seller and
Shareholder, an announcement about thls Agreement and the transactions contemplated
hereby which is consistent with its pUblic disclosure Obligations.

6.3 Consents

Purchaser shaU use commen:ially re:;sonable efforts to assist SeHer in
obtair1ing all ~nsents necessary to consummate the transactions contemplated hereby.
including the approval of the public service commissions of the states set forth on Exhibit
1.1(b).

6.4 Compliance with~

Seller understands that Seller's conduct prior to the Closing ofthis Asreement
is SUbject to the rules and regUlations of the Federal Communications Commission (FCC)
and the publie service commissions of the states set forth on Exhibit 1.1(b). and Seller
hereby agrees, in accortlanee with Section 10.12 of this Agreement, to be fully responsible
tor the acts and omissiori$ at all of Seller's agents. employees. 5el'llants and
representatives prior to the Closing of this Agreementwhic:l'l are in violation of any law, Nle,
regulation, administrative decision or pronouncement of the FCC or <lny of the public
service commissions of the states set forth on Exhibit 1.1 (b), including, but not limited to.
any applicable FCC and slate Nln regarding customer slamming and cramming, the
violatJon ofwhlch may result;1" seWI'e penalties end advel'5l! consequences which t."te FCC

11
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or any such state public sel'\lice commission may attempt to impose upon Purchaser after
the Closing of this AgT1i!ement.

6.5 t'ulk Sales

Purchaser and Seller ner9by agree to w.aive c:ompliance with any and air app6cable
bulk sales laws. .

7. Conditions Precedent·

7.1 Conditions to Obligations of eun:h~ser

The obligation af Purchaser to pay the Purchase Price (including the
Holdback. Amount) to Seller and to satisfy i~ other Obligations h~under shall be subject
to fulfillment by Seller (or waiver by Purchaser) on or prior to the Closing. of the ronewing
additional conditions. which Seller agT1i!es to use its best efforts to cause to be fulfilled:.

(a) Representations. Performance

The repT1i!sentations and warranties of Seller and Shareholder
corrtained in Seclion 3 he~ shall be true and correct in all material respects at and as cf
t.'1e Closing Date. ex':ept as a1!ected by the transadicns contemplated hereby. Seller shall
have duly performed and complied with ali agreements and conditioni; required by this
Agreemarn to be performed. or complied with. by it prior to or on the Closing Oate. There
shaH have been no materia! adverse change in the Qualified Customer Accounts.

(bJ Corpora::. Proc,.dings

A;I corporate and other proceedings of Seller in connection with the
transactions contemplated by this Agreement and all documerrts and instruments incident
to such corpornte proceedings. snail be reasonably satisfactory in substance and form to
Purchaser. and Purchaser shall have received an suc:tl documents and in~ments or
copies thereof.

(e) Approval of Stat!! public Servic, Commjuions and Fedefjll
Communications Commission

The public service commission far each state set forth on Exhibit 1.1(b)
and the Federal Co~municationsCommission shall ha'ole granted any and all consents and
approvals requirt'ld fl";;/m it WhIch are necessary to consummate the transactions
contemplated hereoy.
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(d) Approv;al qf North AmeriC2n Numbfring Commission

The Norttl AmeriCiltl Numbering Commission shall have approved the
transfer of the ·CIC· code from Seller to Purchaser.

(e) Non-Competition Agreement •

Seller and Shareholder shall eaen have execufed a non-<ompetition
agreement, substantially in tI'le fonn attached hereto as Exhibit!. stating that seller and
Shareholder win not solidt the customers represenf2d by the Qualified CUStomer Accounts
or otherwise CXlmpete with Purchaser with respect to the Qualified Customer Accounts.

(f) "Oue Diligence" Revi_

Purchaser. in its sole discrelion, is satisfied with its "due diligence"
review of the information it receives from 5el1cr pertaining to ltIe Assets. .

(g) Remo-nl of Liens from Underlying c..rrier

Purchaser. in its sole discretion. shall be satisfie<1that Seller has
removed any and all liens placed on the Assets by any and all of SeRer's underlying service
earriers including. but not limited to. Frontier and MCI Wor1dccm.

(h) Seller's SWif!:Q,d Voice Traffic

All of Seller's switched voice tralflc related to the Qualified Customer
Accounts shall have been transferred to the networlc of Pacific Gateway Exchange. Inc.
C"PGE') and shall be carried by PGE pursuant to a vendarivendee agreement to be
mL::ually agreed U1Jon by Seller and PGE.

7.2 Conditions to Obligations 01 $sUer

The obligations of Seller 10 deliver tne bill of sale, assignments. endOl$erTlents
and other instruments of tronsfer relating to the Assets and to satisfy Sellet's other
obligations hel1!under shaU be subject to trle fUlfUlment by Purchaser (or waiver by Seller)
on or prior to the Closing. of the following additional conditions. which Purchaser agrees
to use its best efforts to <::ause to be lulfilled:

(a) Rep~entations! Performance

The representations and warranties of Purchaser cont2ined in Section 4
hereof shaU be true and correct in all material respects at and as of the Closing Date.
Purchaser shall have duly perfotmed and complied with all agreements and conditions

13
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required by this Agreement to be performed. or c::lmplied with. by it prior to or on the
Closing Date.

(b) Corporate Proe"dings

All corporate and other proceedings of Purchaser in'c:cnneetion with
the transactions contemplated by this Agreement, and all documents and instruments
ineident to such corporate proceedings, shall be satisfactolY in substance and form to
Seller and Seller shall have received all sud'! documents and instnJments or copies thereof.

(e) No Material Changes

No material ~nges in the financial position of Purchaser or material
changes in the information previously disclosed to Seller shall have occurred.

8. Indemnification; Manner of Claims

8.1 Indemnification. From and after the Closing Date, Seller will indemnify
Purchaser against. and hold Purchaser harmless from, any and all liab~ity. damage.
deficiency, loss. cost or vpense (induding reasonable attorney's fees) that is based upon
or that arises out of (i) any misrepresentation or breach of any representation. warranty or
agreement made by Seller or Shareholder herein, (ii) any obligation. debt or liability of
Seller to the extent that the same is nat expressly .ssumed herein by Purchaser. or (iii) the
use and ownership of the Assets on or prior to the Closing Date (other than those liabilities
specifically assumed by Purc:haSllr hereunder). Purchaser may set off any claim for
indemnification under this Section 8.1 a;ain$t the Holdback Amount payable pursuant to
Section 2. 3(a)(iv) , if such Holdback Amount has nat already been paid by Purchaser to
Seller.

8.2 Manner of CI~ims

Any nertice of a daim by reason of any of the representations and warranties
contained in this Agreement shall state specificaUy the ~presentation or warranty with
respect to which the daim is asserted. and the amount of liabmty asserted against the other
party by reason of the claim.

9. License

Seller hereby grants to Purchaser. effective as of the date hereof. a fully paid-up.
exclusive (except iiS to Seller), non-transferable, personal ficense. without right to grant
sublicenses. to use the name "International Telecommunications Corp." and derivations
thereof and any and all trade names used by Seller (Including. but not limited to. 'OBA's")
in connection with the performance of its duties under the Management Agreement dated
lhe d2lte hereof between Seller and Purcnaser, and. atrer lne Closing. in connection with
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the ownership at the Assets by Purchaser. The license granted by Seller to Purchaser in
this Section 9 shall automatically a'1d immediately 1lerminate without notice and withCl\.lt
further action on tl'1e part at either party on the earlier of CJ) termination of this Agreement
or (ii) the date which is six (6) months after the Closin'l Date.

10. Miscellaneous

10.1 Consents of Third Parties

This Agreement shan not CONtitute an agreement to assign any inter8Sl in
any instNtnent. centrad, lease, pernit or ether agreement or arrangement of Stiner. or lIny
daim. right or benefit arising thereunder or resulting therefrom, if any assignment without
the COf1$etTl 01 a thittl party would constitute a breach or violation 1nereof or adversely aft'ec:t
the rights of the Purchaser or S.Uer thereunder. If. consent of a thitcl party whidl is
required in order to assign any instrument. contract, lease. permit or other agreement or
arrangement or any claim, right or benefit arising thereunder or resVlting therefrom,.which
consent Seiler shall use its best efforts to obtain pnor to the Closing. is not obtained prior
to the Closing. or if an attempted assignment would be inelfecIive or woutel adveI'Sely affect
the ability of seller to convey its interest to the Purchaser. Seller win cooperate with
PUMaser in any lawful and economically feasible arrangement to provide tnat Purchaser
shall receive Seller's interest in the benefrts under any such instnlment, contract, lease.
permit or attler agreement or arrangement: and any transfer or assignment to Purchaser
by Seller of any interest under arty such instrument, contr.act. lease. permit or ather
agreement or arrangemeflt "at requires the consent of a third partl shall be made SUbject
to such consent or approval being obtained.

10.2 ExPeOSes

Swbjed to the terms of Section 8 hereof, each of !tie parties hereto shall be~r
its own expenses, cOS:s and fees (including attorney's fees) in connection with the
transactions corrtemplated hereby. including the prepar.ation and execution of this
Agreement and compliance Mel'e'Nilh. whether or not the transaetions contemplated hereby
snail be consummated.

10.3 S,~S'r;rbilltv

If any term or provisiQn afthis Agreements~ be held or deemed to be. or
shall in fact be. inoperative or unenfon::e2ble as appliecl in any particular case bec:ause it
con1lids with any other prOVISion or provisions hereof or any constitution or et3tute Of rule
of public policy. or for any other reason. suel1 circumstances shall not have the effect of
~nderin9me term or provision in question inoperative or unenforceable in any other case
or circumstance, or of rendering any o1her provision or provisions herein contained invarld,
inoperative. or unenforceable to any extent whatever, but such tenn or provision 51'1all be
deemed modified or deleted as or to the e.ltent reQuired by applicable law. The invalidity
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of anyone or more phrases, sentences, clauses. secfioM. or slJbsediona of this
Agreement shall not a1l'ect the remaining portions at this~ment.

10.4 Notices

Any notices or other communications required under this AgnIe&nent shaD be in
writing. shall be deemed to have been given wtlen derlVered in person, by tefelc or
telecopier. when delivered to a recognized next businea dZ'J courier. or. ifmailed. when
deposited in the United States first dass mail, regiCeted or celtified. retum rwcelpt
requested. with proper postage prepaid. addressed as follows or to such ather address as
notice shall have been given pursuant heflilto:

If to Seller:

Intemational Telecommunic:ations Corp.
Attn: Charles W. Becker
701 B. Suer.. Suite 1450
San Diego. CA ;2101
Teleccpy: 619-702-S4n

If to Shareholder.

Donald Blal<stad
7770 Regents Road. Suite- 113-528
San Diego, CA 92122
TeleC.:Jpy: _

[f to P'Jrchaser.

Intemational Ex:hange Communic:atiOr15. Inc.
Attn: Gail E. Gran1%:ln
533 Airport Blvd.• Suite 505
Burlingame, CA 94010
Telecopy: (650) 375-6799

With a copy to:

Mayer, Brown & Platt
Attn: James J. Junewia:
190 South LaSalle Street
Chicago. Illinois 60603
Telecopy: (312) 701-7711
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10.5 Amendment

This Agreemel'1t rrlZ'/ not be amended except by an instrument in writing. duly
eJtecuted and delivered on behalf at each of the parties hereto.

10.6 Waiver
.

Ally party may waive compliance by anottler with~ of the provisions of this
Agreement. No waiver of any provisions shaU be ccnstrued as a waiver of any ather
provision. Any waiver must be in writing.

10.7 Countlrrparts

This Agreement may be executed ill multiple counterparts. each of which
5n811 be deemed an original agreement. and all ofwhich taken flagetllershall constitute one
agreement. notwithstanding that all of If'Ie patties ate not signataries to the original or to the
same counterpart.

10.8 !;psjgnment

Ally assignment of this Agreement or the rights or obligations hereunder by
any party without the prior written consent of the nonassigning parties $hall be void.
Notwithstanding the foregoing. either party may assign all or any part of its rights and/or
obligations to one or more afliliates, subsidiaries, parent companies or shareholders of said
party. No such assignment shall relieve the assigning party of any of its obligations or
duties under this Agreement.

10.9 Costs

In the event any action is instituted to enforce or interpret the terms of this
Agreement or arises out of this Agreement, the party prevailing in suc:t& action shall be
entitled to recover its reasonable attomey'$ fees and costs as detennined by the court

10.10 J;ntire Agreement; ApplicUle Law, .tc.

This Agreement, the Management Agreement dated the date hereof betWeen
Purchaser and Seller and the Non-Compe!ition Agreement dated the date hereof between
Purchaser. Seller and Shareholder constitute the entire agreement and supersede all prior
agreements and undel111andings, both written and oral, among the parties with respect to
the subject matter hereof and thereof. This Agreement shall be govemed in an respects.
including var.dity. interpretation and effect. by the laws of the State of Cardomia applicable
to contracts made and to be performed in California.

10.11 Industry Terms and PhClses
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All terms and phrases unique to the telecommunie2tions industry and used
within this Agreement shall be defined in accordance with !he everyday meaning assigned
to such terms and phl'2ses within the industry.

10.12 Specjallndemnification
•

(a) Seller shall specitially indemnify and hald harmless Purchaser from
and against any and all claims, suits. damages. IiabRities or expellse of any deswiptiLw1
(Including, but not rlfnited te. reasonable attemey's fees and casts) resulting hom any of1he
following: (1) Seller's use of invalid letters of ageney/autholizalio,,; (2) unauthorized
transacting of business tly Seller witl'lout all~ state and federal authority and
permission; and (3) vIolations by Seller or any of Seller's agents. employees. Htvants or
rep resentatives of applicable federal andlor s1ate rules regarding customer slamming Qr
cramming which took place prior to the Closing of this Agreement (the "Spec:ial
Indemnification1. Purchaser may set off any claim for Speciallndemnitication under this
Section 10.12 against the Holdback Amount payable pursuant to Section 2.3(a)(IY), if such
Holdback Amount has not alnsady been paid by Purchaser te Seder. A!tJ!r the payment r:tf
the Holdcack Amount, the Special Indemnification shall be due within ten (10) days of
Seller's receipt of written notice from Purchiser.

(b) Seller agrees to defend. indemnify and hold Purchaser hllrmless from
and against any and alliiabilitie.s for which Purchaser pays. or is askeel to pay, to any and
all of Seller's cUmintly existing creditors and/arthe Intemal Revenue Service.

11. Termination

11.1 MutyaJ Consent. This Agreement may be terminated 8t any time prior to the
C:osin~ by m,,1ual consent crt Seller. Shareholder and Purcltaser, expressed, in tt1e case
of Seller and Purchaser. by action of their r8spectM! Boards of Directors.

11.2 AutDmnc Termination. This Agreement shall automaticaUy tenninate. and
the obligations of the parties hereunder shall be dischal9ed, if the Closing does ncrt OCI:IJr

on or prior to October 31, 1999: provided. however, that Purchaser shall have the right to
waive this termination provision.

11.3 Remedies on Termination. In the event any party hereto. wittTcJut the right
to do so under thi$ Agreement. s/'Iall fail or refuse to consummate the transactions
contemplated by this Agreement. or if any default under, or breach of. any repl'8$entation.
warranty, covenant or condition of this Agreement on the part of any party shall have
occurred thal results (or would reSUlt) in the failure to consummate the transactions
contemplated hereby. then, in addition to any other nsmedies provicled in this Agnsement
or by applicable law. the nondefaulting l)arty or parties shaD be entitled te obtain from the
defaulting p:arty costs and exp.nses. ine!uding reasonable attomeys' fees. incurred by it
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in enforc:i"g its rights hereunder, including, but not limited to. the right to seek specific
performance ot this Agreement

11.4 Eff!:ct of Termjrgflq". In the event this Agreement is termina1ed under
Section 11.1 or 11.2 hereof, (i) Purttraser shall at !hat time cease to ""'.,.;e or c:amrol the
Qualified Customer Accounts and shall ~nquish the same beck to s,Jler. (ii) Pun:ha$er
shall be entitled lD revenues genelll!l!d on 011 such Quaified Customer~ fn:m July
1. 1999 thrwgh the tenninaticn date, and (&i) Seller shan be ~l'Ilitled to retain all payments
received by it1rDm Purehaur up to and including the terminatiOn dB. whether from this
~ementortheManagement AgIeemenl dated the date hereofbdween Purchaser and
Seller.

12. Billing and Collection Ag...-mentl

12.1 A,signmcnts. If Purchaser shall so elect at any time after the date hereof.
Seller shall. on the Closing Dale or lit an agA!ed upon time therea1ler. uaiQn and- Ira. IS1ei'
to Purchaser. tor no additional COl'l$ideratian, any or aD of its biting and colfec:Cion
agreements. induding. but not limited to. Its bimng and c:olledion agreemetlls with
Ameriteeh Corporation, SSC Communications Corporation and USBI. as Purchaser may
elect with respect to any such agreement

13. Seller's "CIC" Code

1:3.1 Assignment In the event that the North AmeriC8ll Nurnbeling Commission
shall have failed to approve the transfer of the 'CtC- code 1rDm SeDer to Purchaser and
PUfdlaser waives the closing~ set forth in Sectioo 7.1 (d) hereof and the CIQsing
nonetheless OCCUni, Seller shall not at any time thereafter sell, assign or otherwise transfer.
er make any attempt or effort to sen, assign or otherwise transfer, such ·CIC· code to any
third party.
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IN WITNESS WHEREOF, the parlies have duly executed tf'Iis Agreement as
oflhe dare 1imwritfen above.

Intem3Cional Exchange Communi<:ations. Inc.

~~,,~
Title: ~yo

Dem.ld BQkstad

SS;>~~
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(Fonn Letter)

International Telecommunications Corp.

(Customer Name)
(Address)

Dear Customer:

International Exchange Communications, Inc.

On July I, 1999, International Exchange Communications, Inc. ("IECOM") and International
Telecommunications Corp. ("!TC") entered into an agreement whereby, subject to the regulatory approval, the
telecommunications assets ofITC will be acquired by IECOM, and IECOM will become your
telecommunication service provider.

This change in ownership will not affect or in any way disrupt your current service. No charges or fees
will be imposed and no rate increase will occur as a result of this transaction. The toll free Customer Service
number will remain the same and if you have any questions, please call one of our Customer Service
Representatives at 1-800-615-1888.

You understand that you are free to choose another long distance carrier. If you should choose another
carrier, you may be assessed a charge by your local telephone service provider

We at International Exchange Communications are pleased to welcome you to our team and would like
to express our appreciation for allowing us the opportunity of being your telecommunication service provider.
We are confident that you will be pleased with the high quality of our service.

EXHIBIT
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